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J U D G M E N T
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J U D G M E N T
1
JUDGE OLIVER-JONES:  This case, in which permission is sought by the defendant to appeal a costs order made by Deputy District Judge Ford on the 19th June 2009, has been listed by virtue of an order of His Honour Judge McKenna for an oral hearing of an application for permission to appeal and, if granted, the hearing of the
substantive appeal. 

2
The case before the Deputy District Judge concerned proceedings for the approval 
of a settlement in the cases of two children who sustained minor injuries on the 
30th July 2007 in a road accident whilst they were both seated in a parked car with 
which the defendant collided.

3
The defendant’s insurers having offered the sum of £750 by way of damages in each case, and settlement having been supported by the opinion of counsel, a Claim Form was issued on the 18th February 2009 for the approval of the terms of settlement.  Annexed to the claim form was a certificate of suitability of the litigation friend, a medical report in respect of each child, notice of funding under a CFA, birth certificates, counsel’s advices on quantum, and forms of acceptance signed 
by the litigation friend.  The court fee on issue was £150.

4
I should add that the terms of settlement also included provision for costs.  When making the settlement offers, the defendants’ solicitors wrote: “Should these offers be accepted, then our clients will also agree to pay fixed costs”.  They did not explain what they meant by the expression ‘fixed costs’, nor were they asked.  In view of my conclusion that this type of case does not attract fixed costs of any description, I was concerned that there was no true settlement between the parties.  My concerns were allayed by both parties agreeing that no point was or would be taken about the terms of the offer and acceptance.  The parties only wanted me to rule on what the correct costs order is and should have been, if not that which was actually made by the Deputy District 
Judge.  

5
The Deputy District Judge concluded that the claimant was entitled to costs under CPR 45.7, the so-called fixed costs in Road Traffic Accident claims, against an argument advanced on behalf of the defendant that the costs should be Small Claims Track fixed costs under CPR 45.2.  In my judgment, both the defendant’s contention and the Deputy District Judge’s conclusion were wrong.  
6.
The Claim Form was issued under CPR Part 8.  It is a mandatory requirement of CPR 21.10.2(b) that “where the sole purpose of proceedings is to obtain the approval of the court to a settlement or compromise, the claim must be made using the procedure set out in Part 8 and include a request to the court for approval of the settlement or compromise”.  That being so, CPR Part 8 Rule 9(c) applies.  That is to say, “the claim shall be treated as allocated to 
the multitrack, and therefore Part 26 does not apply” (my emphasis added).  

7.
Subject to what I say hereafter, if this were the end of the matter, the claimant 
would be entitled to recover the costs of the Part 8 claim summarily assessed or 
subject to a detailed assessment if the claimant’s solicitor did not waive 
entitlement to further costs.  That assessment would, for a multitrack case, be 
subject to CPR 44.5 which sets out the factors to be taken into account in deciding 
the amount of costs including inter alia but significantly “the amount of value of 
any money or property involved”.  

8.
Because this was a road accident, consideration had to be given to CPR 21.10(3) 
which provides that “in proceedings to which Section 2 of Part 45 applies, the 
court will assess the costs in the manner set out in that section”.  Section 2 of Part 
45 is, as I say, entitled ‘Road Traffic Accidents, fixed recoverable costs’, and sets 
out costs allowable in proceedings for approval of a settlement or compromise 
under Rule 21.10(2).  
9.
However, Section 2 of Part 45 does not apply in every claim for approval of damages in road accident cases.  It only applies where damages are less than £10,000, include personal injuries, damage to property or both, and, importantly, only where “if a claim had been issued for the amount of the agreed damages, the small claims track would not have been the normal track for that claim” (my emphasis added).  

10.
What is a ‘normal track’, is defined in CPR 26.6.  “A normal track for small claims 
track cases is any claim for damages which includes a claim for personal injuries where the damages are less than £1,000 or less.”  If the claimants’ claims had not been settled, then a claim for damages would have been issued under Part 7.  Because it has never been suggested that the values of the claims would have exceeded £1,000, then they would have been allocated to the small claims track.  The small claims track would have been the normal track for a claim worth only £750. 

11.
Consequently, in my judgment, Section 2 of Part 45 simply does not apply to this 
case, and the Deputy District Judge was wrong to conclude that it did and to assess 
costs under that section of that Part.  Costs should have been assessed on the basis 
that the claim was allocated to the multitrack and by virtue of CPR Part 44(5).  

12.
The appellant/ defendant tried to persuade me that costs should be assessed in accordance with the regime applicable to small claims cases, as is set out in CPR 27.14.  This cannot be correct as that regime only applies “to any case which has been allocated to the small claims track”, and this claim was not so allocated.

13.
I have been most grateful for thorough skeleton arguments provided by both counsel. I have also been provided with a number of authorities.  I do not propose in this 
short extemporary judgment to review those authorities.  In my judgment, with the greatest of respect, none of them is to point. This is a discreet issue arising upon discreet parts of the Civil Procedural Rules and, in my judgment, it is unhelpful to look at other cases that are not dealing with the same discreet point.  The closest that any judge has ever come, it appears, to dealing with it is His Honour Judge 
Stewart QC in the case of Coles v. Kecklick which I have considered, but with the greatest of respect to him, although he made some comment in the course of his 
judgment on what I have called the periphery of the issue with which I am dealing, he was not dealing with a case that had been commenced using the Part 8 procedure.

14.
Those who were responsible for the drafting of the rules – and I include myself amongst them, although I have no memory of actually debating this particular point at the time the rule was considered by the Civil Procedure Rules Committee – must have had the provisions of CPR Part 8 in mind when determining that those cases that would normally have been commenced on the small claim track, if they had not been settled, should be excluded from the predictable costs or the fixed costs regime under CPR 45.2,because they could, had they wished to done so, have required that any such claim should be 
treated as having being allocated to the small claims track by amendment of CPR 21.10.  That 
rule requires all approvals to be commenced by a Part 8 claim.  There would have been nothing to have prevented the rule committee from saying that in cases that would normally have been commenced on the small claims track they should be=treated for the purpose of approval of proceedings as having been allocated to the 
small claims track for costs purposes.  They chose not to do so, and in my judgment they chose not to do so for a good reason.  

15.
A claim for damages for personal injuries of  as little as £750 that is contested,  does not require approval because the judge will determine what the damages are if they are in dispute and award costs on the small claims track regime as everyone will be aware, so to speak, in advance  -   both claimants’ and defendants’ solicitors. 

16.
However, when it comes to the approval of a settlement on behalf of a child, the Court, through the rules, is in fact giving a good deal of responsibility to the solicitor who represents and advises a litigation friend, and through the litigation friend, of course, the child.  It is an important matter that solicitors should take that responsibility seriously, and that the court should approve the steps they have taken.  Amongst the steps that are required to be taken, except in the plainest case, is the obtaining of counsel’s opinion on the merits of the proposed settlement. Often small cases are not ‘plain’, and in a very small claim it would be an unwise solicitor who chose not to seek counsel’s advice. Somebody has to pay for that responsibility and that advice.  That would not be recoverable under the Small Claim Track because the fixed costs allowed for the solicitor’s so-called “profit costs”  is only £70, and, whilst the cost of medical reports may be recoverable, counsel’s fees for advice supporting the settlement would not be recoverable and nor would any time taken by the solicitor to accomplish the same end.  
17.
Therefore, it seems to me that the correct approach is for costs to be assessed under and in accordance with CPR 44.5.  All of the factors that the 
court must take into account in assessing the amount of costs for a multitrack case, are there set out and well-known.  
It would be open to the defendant in such cases to argue that in reality small claims track case costs represent what is reasonable, but that would not be 
something that the district judge would necessarily have to accept because the district judge would be exercising a discretion as to what the costs should be.  The usual arguments would be advanced by each side supported in the usual way by schedules.  One would hope that in the majority of cases these matters would be dealt with summarily bearing in mind that the damages are so small and the costs of a detailed assessment should, in all 
but the most exceptional case, be avoided.

18.
However, for the purpose of my order, I am going to accede to the request that has been made as to how my order should be expressed.  I will grant permission to appeal, first of all.  Clearly, in view of my findings the appeal had a real prospect of success.  Indeed, I can now add that it has succeeded, so I will allow the appeal.  I will set aside the order of the Deputy District Judge, and I will remit the 
matter for detailed assessment of costs unless summary assessment is agreed or costs are otherwise agreed. So it will be open to the parties to come to some 
suitable agreement about what the costs should be and thus avoid hopefully a further hearing and a further incurrence of costs.

19.
So that is my judgment.  Thank you.  Costs of the appeal?

(The court then heard discussion as to costs)
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