PETER ANDREW AVRIL v STEPHEN BOULTBY (2008)
CC (Nottingham) (Judge Inglis, District Judge Millard) 14/5/2008 
CIVIL PROCEDURE - COSTS - ROAD TRAFFIC

COSTS : COSTS ORDERS : DETAILED ASSESSMENT : LEGAL COSTS INSURANCE : LEGAL COSTS INSURANCE PREMIUMS : PART 36 PAYMENTS : ROAD TRAFFIC ACCIDENTS : ALLOWANCE OF PREMIUM FOR AFTER THE EVENT INSURANCE : ADMISSION OF LIABILITY FROM OUTSET OF CASE : Pt 36 CIVIL PROCEDURE RULES 1998

On a detailed assessment of costs in a road traffic accident case, a judge had erred in disallowing a premium incurred in respect of after the event insurance obtained by a claimant, even where liability for the accident had been admitted by the defendant from the outset of the case.
The appellant (P) appealed against an order that a premium incurred in respect of after the event insurance obtained by P could not be recovered from the respondent (B). A road traffic accident had occurred between P and B. The accident was B's fault and the insurers contacted P's solicitors to say that liability would not be contested. P entered into a conditional fee agreement with his solicitors and an after the event insurance policy insuring him against having to meet an adverse costs order. The claim was settled in P's favour but costs were not agreed. The only sum at issue before the judge was the amount of the insurance premium. The judge held that he was not satisfied that the payment of the premium, unsupported by any definitive reasons as to why it was taken out at a stage when the risks had been restricted, was reasonable. P submitted that he had acted prudently in taking out the insurance as there existed real adverse risks, namely that the admission of liability could be withdrawn; there could be an adverse costs order made in the course of proceedings; there could be an adverse costs order resulting from the failure to beat a payment into court; and P might fail to recover his own disbursements in whole or in part.
HELD: With regard to the possibility that liability would be withdrawn, neither the judge nor the instant court was in a position to judge the actual risk. Risks of adverse costs orders always existed, and that risk was probably modest. The risk of not recovering disbursements was real. The most obvious risk was the failure to beat a CPR Pt 36 offer. Not beating such an offer might result in the value of the claim being diminished or even obliterated, and nobody generally took the point that insuring against such a risk was unreasonable, Callery v Gray (No2) (2001) EWCA Civ 1246, (2001) 1 WLR 2142 and Claims Direct Test Cases, Re (2003) Lloyd's Rep IR 69 Sup Ct Costs Office considered. It was not clear why, when the amount of the premium could not be said to be disproportionate, the particular risks identified could not reasonably be the subject of after the event insurance. It amounted to saying that the risks, which were not fanciful, and which if realised would be likely seriously to compromise the value of the claim, should be borne by P. A substantial part of the judge's reasoning was that P's solicitor had not supplied evidence of what was in her mind when the policy was taken out that would enable the court to reach the view that the reasons were good reasons. Although the matter had to be judged in the light of the facts existing when the policy was taken out, it was not necessary for the evidence to set out actually what motivated the solicitor to give the advice she did in order for the identified risks to be taken into account. Allowing the amount of such a premium did not depend on the filing of evidence identifying standard risks that obviously applied.
Appeal allowed

