Warning: This note is specific to the ClaimSafe Product only and is merely a summary. Log into the secure area for the full version. Your use of this document is conditional on you reading and agreeing our Terms and Conditions which can be accessed at the bottom of the website Home Page.

Financial Services Act Regulation – Effective 14th January 2005

Implications for Box Legal Arrangements

1.
 Introduction

This document is prepared as a result of FSA Regulation having come into force on the 14th January. Please note as follows: Firstly this document relates solely to the ClaimSafe After The Event Policy and does not attempt to deal with any other financial product or service, although parts of this note may of course have general application. Secondly we do not provide specialist Financial Services Compliance advice. There are a number of such specialist advisors (we can provide some details if you need them) but we should make it clear that this is not a service we offer, and accordingly we do not accept liability for any errors or incorrect advice in this document. Instead this note is a summary (with suggested drafts where possible) of the “Financial Services and Solicitors Information Pack” distributed by the Law Society in October 2004. Consisting of 142 pages, it contains information on the Solicitors’ Financial Services (Scope) Rules, the Conduct of Business Rules, Insurance Mediation Activities etc. The Law Society distributed copies to the Compliance Officer/Senior Partner of each firm, but further copies can be obtained from the Law Society (Fax Requests: 020 8320 5897; email: professional.ethics@lawsociety.org.uk;  Download from: http://www.lawsociety.org.uk/professional/conduct/guideonline/view=page.law?POLICYID=705 ) and there is considerable reference material on the Law Society’s website: www.lawsociety.org.uk.  References below to “[Page   ]” are to the relevant page of the Financial Services and Solicitors Information Pack.  References below to “(Paragraph   )” are to suggested Client Care Letter paragraphs which are at Schedule A attached. The rules in fact simply refer to a written communication, but it is assumed that most firms will insert the notifications in their Client Care Letter, and this is referred to throughout, below.  This note is necessarily a summary of detailed and lengthy rules and guidance. It does not in any way purport to be comprehensive, and responsibility for compliance of course remains with each individual firm. It does however seek to highlight key points and to provide a straightforward guide to compliance issues in relation to the ClaimSafe policy.

2.
  Law Society Regulation

The activities which you will inevitably carry out under the ClaimSafe policy (and it appears any other After The Event policy) fall within the definition of “Insurance Mediation” (assisting in the administration and performance of insurance contracts, and advising on buying) and are regulated by the FSA. Instead of being directly regulated by the FSA however, which would be onerous, you can come under normal Law Society regulation, provided you comply with the following:

2.1          As part of renewing practicing certificates in October 2004 firms were invited to indicate whether they would be carrying out “Insurance Mediation” (which requires you to be regulated – to be unregulated is a criminal offence). For those who said “Yes”, the Law Society passed firms’ names to the FSA, for registration. The arrangements in place are that firms are to be regulated by the Law Society which so far as the FSA is concerned, is a Designated Professional Body (DPB) i.e. the Law Society carries out much of the FSA’s regulatory role. Unfortunately this procedure led to much confusion because the implications of the question in October 2004 were unclear, and so many firms mistakenly did not register. In the face of a deluge of queries, the Law Society temporarily registered all solicitor firms with the FSA, but only until the 18th March. The Law Society then sent out a questionnaire to be responded to by that date. Unless the correct information was given in October 2004 firms who did not respond by 18th March 2005 are not now authorised. If you are in any way concerned, you should urgently contact the Law Society (email: customerapplications@lawsociety.org.uk) or check the FSA register at www.fsa.gov.uk/register. 

2.2 Dealing with the ClaimSafe policy must be complementary to your personal injury work, and incidental to carrying out that work. Relevant factors are the scale of your insurance activities in proportion to all other legal work carried out by your firm and whether you hold out your insurance work as a separate activity, including how you advertise and promote your insurance activities. It may be unwise therefore to advertise or promote the insurance you arrange as a major and/or distinct and separate service, but few firms would wish to do so in any event.

That said, the Law Society has stated that “it is not aware of any firms that would not be able” to comply, [Page 131] so it appears that this point will not cause major difficulties.

2.3 You must have notified the Law Society of who within your firm is your Compliance Officer. [Page 18] Again, this should have been done on the practicing certificate renewal forms in October and if in doubt, the position can be checked with the Law Society as above. 

If your firm complies with the above 3 points, then you will be regulated by the Law Society as a Designated Professional Body (DPB) and will have been authorised to deal with ClaimSafe policies since the 14th January (a “DPB firm”). The rest of this note applies only to DPB firms. If you have applied for direct FSA regulation, other (but very similar) rules will apply. If you are not a DPB firm, it has been a criminal offence to arrange or deal with After The Event policies since the 14th January 2005. 

3. 
Client Information

3.1
Advertising material (brochures, leaflets posters, the firm’s website etc.) which refer broadly to regulated activities such as Insurance Mediation (the administration and performance of insurance contracts, advising on buying a policy etc.) must contain the statement in Schedule A (Paragraph A). [Page 120]

3.2
On files which involve regulated activities (eg. an ATE policy is purchased), the Client Care Letter must contain the 2 statements in Schedule A (Paragraphs B & C). [Page 121]

4. Advice to be Given

4.1
Clients must be advised whether your recommendation to purchase ClaimSafe policy is based on your having carried out a fair analysis of the ATE market. [Page 123] To do so requires a survey of “a sufficiently large number of insurance contracts to be able to make a recommendation in accordance with professional criteria regarding which policy would be adequate to meet the client’s needs.” This would doubtless need an ongoing survey of the market, to keep up to date. Unless your firm intends to do this, it is probably best to advise clients that you have not carried out a thorough survey of the market. Your Client Care Letter must then contain the statement in Schedule A (Paragraph D). [Page 124]

4.2
Before recommending a policy for a client, you must take reasonable steps to make sure that the policy is suitable for the client [Page 113] by:

4.2.1 considering the information you already hold

4.2.2 getting details of any BTE policy

4.2.3 looking at what the client needs and telling the client what information you need.

4.2.4 looking at whether the £25,000 / £125,000 level of cover is sufficient

4.2.5 considering whether any exclusions, excesses, limitations or policy conditions are relevant

4.3
Before the contract is finalised, you must provide the client with a written “Demands and Needs Statement”. [Page 126] 

4.4
The Demands and Needs statement must:


4.4.1
set out the client’s demands and needs based on what the client has said
4.4.2
explain why the ClaimSafe policy has been recommended

4.4.3
the detail of the statement should reflect the complexity of the ClaimSafe policy itself i.e. a very complex life assurance policy will need a lot more detail than a buildings insurance policy.

It is suggested that the Demands and Needs Statement could be a separate document enclosed with, and referred to in the Client Care Letter, but there is no specific requirement except as set out in 4.3 above.

4.5 There is no requirement to notify the client of the points set out in 4.2 - you only need to consider them, but nevertheless, they do overlap with the contents of the Demands and Needs Statement, 
5. Records

You must retain for 6 years, a written record of:

6.1 Receiving instructions or deciding to purchase an ATE policy –

6.1.1 Client name; 

6.1.2 Terms of instruction and date received; 

6.1.3 Any decision – what you decided.

6.2 Giving instructions to purchase an ATE policy –

6.2.1 Client name; 

6.2.2 Terms of instruction and date given; 

6.2.3 Name of person instructed (Box Legal).

6.3 Commission
6.3.1 If you receive a commission, how much you received; 

6.3.2 The client’s written consent to retain.

There is no need to keep a separate record of these however. Details can be recorded on your file, case management system, copy bill, or financial ledgers, and no doubt you already record this information in one of these ways. What is important is that files and other records are kept for at least 6 years.  

Schedule A

Statement on Website/Advertising Material

A
The firm is not authorised under the Financial Services and Markets Act 2000 but we are able in certain circumstances to offer a limited range of investment services to clients because we are members of the Law Society.  We can provide these investment services if they are an incidental part of the professional services we have been engaged to provide.

Paragraphs for inclusion in Client Care Letter

Complaint Handling

B
If you have any problem with the service we have provided for you, then please let us know.  We will try to resolve any problem quickly and operate an internal complaints handling system to help us to resolve the problem between ourselves.  If for any reason we are unable to resolve the problem between us, then we are regulated by the Law Society which also provides a complaints and redress scheme.

Authorisation

C   We are not authorised by the Financial Services Authority.  However, we are included on the register maintained by the Financial Services Authority so that we can carry on insurance mediation activity, which is broadly the advising on, selling and administration of insurance contracts.  This part of our business, including arrangements for complaints or redress if something goes wrong, is regulated by the Law Society.  The register can be accessed via the Financial Services Authority website at www.fsa.gov.uk/register.

D
EITHER


We only select products from a limited number of insurers for legal expenses insurance policies, but we are not contractually obliged to conduct business in this way.  Ask us for a list of the insurers.


OR


We only deal with products from [insert] for legal expenses insurance policies, but we are not contractually obliged to conduct business in this way. 

