Requirement to Notify The Defendant of an 

ATE Policy
(and/or Conditional Fee Agreement) 

The relevant Rules are set out in:
CPR Part 44.3B 

CPR Part 44.15
Practice Direction Supplementing CPR Parts 43 to 48  

Practice Direction Pre-action Conduct 

Pre-Action Protocol for Personal Injury Claims
Extract sections from these Rules (and weblinks to the full text) are below.

The rules on such notifications changed on the 1st October 2009. Previously, paragraph 3.2 of the Personal Injury Protocol stated: 
“Where the case is funded by a conditional fee agreement (or collective conditional fee agreement), notification should be given of the existence of the agreement and where appropriate, that there is a success fee and/or insurance premium, although not the level of the success fee or premium.”

In the cases of both Metcalfe v Clipson (2004) and Cullen v Chopra (2007) (see our Website – “Caselaw Search” for details) the Court ruled that although this notification was best practice, it was not mandatory. This meant that before proceedings were issued, a Claimant who failed to tell a Defendant that a success fee had been agreed or an ATE policy had been purchased, would still be able to recover that success fee or ATE premium. 
Different rules apply however to any ATE policy purchased on or after the 1st October 2009, and any CFA signed on or after that date. Under the revised rules you must provide the Defendant with details of any ATE policy you purchase, namely:
a) the insurer's name and address, 
b) the policy certificate number and date, 
c) the level of cover, 

d) whether the premium is fixed or staged. If staged, you must indicate the stages at which additional premiums are due. 
e) what claim(s) it covers (Para. 19.4(3) of the Supplementing Practice Direction)
In addition, if you have entered into a Conditional Fee Agreement which includes a success fee, you must tell the Defendant:

a) the date of it, 
b) what claim(s) it covers. (Para 19.4(2) of the Supplementing Practice Direction).
CPR PART 44.3B and Para. 9.3 of the Pre-action Conduct Practice Direction require you to give this information as soon as possible and at the latest either:

a) in your first letter of claim or, if this has already been sent, then:

b) within 7 days of the date on which the certificate is issued (please note that for ClaimSafe policies, this will be within 7 days of the date on which you request the policy since cover commences on the date of request). Under CPR Part 2.8 the 7 days will of course include weekends and Bank holidays.
Based on Annex A to the Personal Injury Protocol, we suggest the following wording for Claimsafe policies:

“Our client has taken out an After The Event legal expenses insurance policy with Leeward Insurance Company Limited, Box HM 665, 11 Church Street, Hamilton HM CX, Bermuda to which section 29 of the Access Justice Act 1999 applies. The policy number is [certificate number] and the policy is dated [date policy was requested]. The policy provides an indemnity up to [£25,000/£125,000] and relates to any claim for damages which our client may have arising out of the incident we have notified to you. We confirm the premium is fixed and is not staged.
[Please also note that we have entered into a Conditional Fee Agreement with our client dated [date CFA signed], which provides for a success fee within the meaning of section 58(2) of the Courts and Legal Services Act 1990. The agreement covers any claim for damages which our client may have arising out of the incident we have notified to you.”]*
* delete this section if previously notified to the Defendant
If the required pre-action information regarding a CFA or ATE premium is not given within time, then the success fee on those costs incurred during the period that notice was not given, or the entirety of the ATE premium, is not recoverable (CPR 44.3B (1) (c) and (e)), but as with any rule breach, an application for relief with supporting evidence can be made under CPR Part 3.9.
Please note:

1) These provisions do not negate your duty to file a Notice of Funding (N251) with the Court (and serve it on the Defendant) in the usual way when proceedings are issued. (Para 19.2 (2) (a) & (b) of the Supplementing Practice Direction).
2) Changes to an ATE policy or a CFA must also be notified to the Defendant (CPR Part 44.15 (2) and Para. 19.3 of the Supplementing Practice Direction). This will apply to cancelled or reinstated ClaimSafe policies, and acknowledgments from Box Legal of these requests will contain a reminder to fee earners to do so.
3) The requirement to notify “as soon as possible” (Para. 9.3 of the Pre-action Conduct Practice Direction) means that you may be criticised if you delay notification until your letter of claim. You should arrange for immediate notification as soon as a CFA is signed or an ATE policy is purchased and you are strongly advised to ensure that your administrative procedures comply with all of these rules in full, since it is not unreasonable to suppose that Defendant representatives will be astute in examining compliance. 
N.B. This information is given as at 1/10/2009, for guidance only. It remains your obligation to carry out your own research to ensure your compliance with all relevant Rules. All advice is given as if supplied via our Website under the Terms and Conditions available on our Website’s homepage.
CPR PART 44.3B 

Limits on recovery under funding arrangements
(http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part44.htm#IDAMJI5B ) 

(1) Unless the court orders otherwise, a party may not recover as an additional liability –
(a)  …..

(b)  …..

(c) any additional liability for any period  during which that party failed to provide information about a funding arrangement in accordance with a rule, practice direction or court order;
(d)  …..
(e) any insurance premium where that party has failed to provide information about the insurance policy in question by the time required by a rule, practice direction or court order.
(Paragraph 9.3 of the Practice Direction (Pre-Action Conduct) provides that a party must inform any other party as soon as possible about a funding arrangement entered into before the start of proceedings.)
(Rule 3.9 sets out the circumstances the court will consider on an application for relief from a sanction for failure to comply with any rule, practice direction or court order)
CPR PART 44.15 

Providing information about funding arrangements
(http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part44.htm#IDAMJI5B )

(1) A party who seeks to recover an additional liability must provide information about the funding arrangement to the court and to other parties as required by a rule, practice direction or court order.

(2) Where the funding arrangement has changed, and the information a party has previously provided in accordance with paragraph (1) is no longer accurate, that party must file notice of the change and serve it on all other parties within 7 days.

(3) Where paragraph (2) applies, and a party has already filed –

(a) an allocation questionnaire; or

(b) a pre-trial check list (listing questionnaire)

he must file and serve a new estimate of costs with the notice.
(The costs practice direction sets out - 
the information to be provided when a party issues or responds to a claim form, files an allocation questionnaire, a pre-trial check list, and a claim for costs;

the meaning of estimate of costs and the information required in it) 

(Rule 44.3B sets out situations where a party will not recover a sum representing any additional liability)

PRACTICE DIRECTION SUPPLEMENTING CPR PARTS 43 TO 48 
(http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_parts43-48.htm ) 
Paragraph 19.2  Method of giving information

 (1) In this paragraph, ‘claim form’ includes petition and application notice, and the notice of funding to be filed or served is a notice containing the information set out in Form N251.

(2) 
(a) A claimant who has entered into a funding arrangement before starting the proceedings to which it relates must provide information to the court by filing the notice when he issues the claim form.

(b) He must provide information to every other party by serving the notice. If he serves the claim form himself he must serve the notice with the claim form. If the court is to serve the claim form, the court will also serve the notice if the claimant provides it with sufficient copies for service.

(3) A defendant who has entered into a funding arrangement before filing any document

(a) must provide information to the court by filing notice with his first document. A ‘first document’ may be an acknowledgement of service, a defence, or any other document, such as an application to set aside a default judgment.

(b) must provide information to every party by serving notice. If he serves his first document himself he must serve the notice with that document. If the court is to serve his first document the court will also serve the notice if the defendant provides it with sufficient copies for service.

(4) In all other circumstances a party must file and serve notice within 7 days of entering into the funding arrangement concerned.
(Practice Direction (Pre-Action Conduct) provides that a party must inform any other party as soon as possible about a funding arrangement entered into prior to the start of proceedings) 

19.3 Notice of change of information

(1) Rule 44.15 imposes a duty on a party to give notice of change if the information he has previously provided is no longer accurate. To comply he must file and serve notice containing the information set out in Form N251. Rule 44.15(3) may impose other duties in relation to new estimates of costs.

(2) Further notification need not be provided where a party has already given notice:

(a) that he has entered into a conditional fee agreement with a legal representative and during the currency of that agreement either of them enters into another such agreement with an additional legal representative; or

(b) of some insurance cover, unless that cover is cancelled or unless new cover is taken out with a different insurer.

(3) Part 6 applies to the service of notices.

(4) The notice must be signed by the party or by his legal representative.

19.4 Information which must be provided

(1) Unless the court otherwise orders, a party who is required to supply information about a funding arrangement must state whether he has – 

entered into a conditional fee agreement which provides for a success fee within the meaning of section 58(2) of the Courts and Legal Services Act 1990;

taken out an insurance policy to which section 29 of the Access to Justice Act 1999 applies;

or more than one of these.

(2) Where the funding arrangement is a conditional fee agreement, the party must state the date of the agreement and identify the claim or claims to which it relates (including Part 20 claims if any).

(3) Where the funding arrangement is an insurance policy, the party must –

(a) state the name and address of the insurer, the policy number and the date of the policy and identify the claim or claims to which it relates (including Part 20 claims if any);

(b) state the level of cover provided by the insurance; and

(c) state whether the insurance premiums are staged and, if so, the points at which an increased premium is payable.
(4)  ……….
(5) Where a party has entered into more than one funding arrangement in respect of a claim, for example a conditional fee agreement and an insurance policy, a single notice containing the information set out in Form N251 may contain the required information about both or all of them.

19.6 Transitional Provision

The amendments to the parenthesis below paragraph 19.2 and to paragraph 19.4(3) do not apply where the funding arrangement was entered into before 1st October 2009 and the parenthesis below paragraph 19.2 and paragraph 19.4(3) in force immediately before that date will continue to apply to that funding arrangement as if those amendments had not been made

PRACTICE DIRECTION PRE-ACTION CONDUCT 

(http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_pre-action_conduct.htm 
SECTION IV – REQUIREMENTS THAT APPLY IN ALL CASES 
Information about funding arrangements

9.3 Where a party enters into a funding arrangement within the meaning of rule 43.2(1)(k)*, that party must inform the other parties about this arrangement as soon as possible and in any event either within 7 days of entering into the funding arrangement concerned or, where a claimant enters into a funding arrangement before sending a letter before claim, in the letter before claim.
(CPR rule 44.3B(1)(c) provides that a party may not recover certain additional costs where information about a funding arrangement was not provided.)

*43.2 (1) (k) ‘funding arrangement’ means an arrangement where a person has –
(i) entered into a conditional fee agreement or a collective conditional fee agreement which provides for a success fee within the meaning of section 58(2) of the Courts and Legal Services Act 19901;
(ii) taken out an insurance policy to which section 29 of the Access to Justice Act 1999 (recovery of insurance premiums by way of costs) applies; 

Pre-Action Protocol for Personal Injury Claims
(http://www.justice.gov.uk/civil/procrules_fin/contents/protocols/prot_pic.htm)  

3. THE PROTOCOL - Letter of claim
3.1 The claimant shall send to the proposed defendant two copies of a letter of claim, immediately sufficient information is available to substantiate a realistic claim and before issues of quantum are addressed in detail. One copy of the letter is for the defendant, the second for passing on to his insurers.
3.2 The letter shall contain a clear summary of the facts on which the claim is based together with an indication of the nature of any injuries suffered and of any financial loss incurred. In cases of road traffic accidents, the letter should provide the name and address of the hospital where treatment has been obtained and the claimant's hospital reference number. Where the case is funded by a conditional fee agreement (or collective conditional fee agreement), notification should be given of the existence of the agreement and where appropriate, that there is a success fee and/or insurance premium, although not the level of the success fee or premium.
3.3 Solicitors are recommended to use a standard format for such a letter – an example is at Annex A: this can be amended to suit the particular case.

ANNEX A    

Letter of Claim – (extract) 

To Defendant
Dear Sirs
Re:                        Claimant’s full name
“Please note that we have entered into a conditional fee agreement with our client dated                       in relation to this claim which provides for a success fee within the meaning of section 58(2) of the Courts and Legal Services Act 1990. Our client has taken out an insurance policy with [name of insurance company] of [address of insurance company] to which section 29 of the Access Justice Act 1999 applies. The policy number is                         and the policy is dated                                     . Where the funding arrangement is an insurance policy, the party must state the name and address of the insurer, the policy number and the date of the policy, and must identify the claim or claims to which it relates (including Part 20 claims if any).”
