Court of Appeal Decision  

Garbutt and Another v Edwards – 27th October 2005
This decision is good news for all practitioners acting for clients under a CFA -it sweeps away many of the technical challenges which have bedevilled CFAs up to now.

As you will know, there have been a number of cases in recent years in which defendant insurers have successfully argued that a Claimant solicitor has failed to comply with the CFA regulations, that the breach of the regulations was material (a necessary test under Hollins v Russell), and that the breach meant that there was no valid CFA between the Claimant’s solicitor and his client. Since a "no-win - no fee" agreement without a valid CFA was unenforceable (Section 27 of the Access to Justice Act 1999), the Claimant was not liable to his solicitor for any costs, and under the indemnity principle, the Claimant therefore had no costs to recover from the unsuccessful Defendant.
All too familiar cases have been:
Sarwar v Alam [2002] 1 WLR 125

Culshaw v Goodliffe  (Liverpool County Court 24th November 2003 unreported)

Adair v Cullen (Manchester County Court 14th June 2004 unreported)

Samonini v London General Transport Services Ltd (2005) EWHC9001
(The claimant’s solicitor inquired only about the claimant’s motor policy and neither motor nor household policies were inspected, although there was no evidence at the hearing that the claimant had ever had a BTE policy.)

David Myatt & Othrs v National Coal Board (12th August 2005 Supreme Courts Costs Office)
(Photocopies of motor and household etc. policies must be shown on a Claimant solicitor's file, because the solicitor had never had a direct meeting with his client, so how else could he have inspected the relevant policies)
The Department of Constitutional Affairs in its August 2005 report, recommended repeal of the CFA Regulations (now of course effective since the 1st November 2005), leaving the Law Society Code of Conduct to govern matters. The intention was to sweep away the technical difficulties and uncertainties caused by cases such as those above, but recently there has been considerable concern that this might not be achieved.  This was because the House of Lords case of Swain v The Law Society [1974] had held that the Solicitors’ Code of Conduct was subordinate legislation i.e. it had the effect of a Statutory Instrument, so that breach of it was unlawful and was likely once again to render the CFA unenforceable. This point had already been well recognised by defendant insurers who were likely to take the point, so potentially, the repeal of the Regulations would have achieved little other than to create further case law based around the different wording of the Code of Conduct.
Happily however, in the last few days the Court of Appeal has handed down its judgement in Garbutt and Another v Edwards     http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2005/1206.html&query=garbutt&method=all
This was a case where a Claimant’s solicitor, acting under a CFA had breached the Solicitors’ Costs Information and Client Care Code by failing to give his client any costs estimates. The Court of Appeal found that this did not render the CFA unenforceable. It recognised that this was not the intention of the Solicitors’ Practices Rules particularly because those rules themselves provided specific alternative sanctions - disciplinary proceedings and/or a monetary award in favour of any dissatisfied client. (Paragraphs 40-42). The Court did say that any costs judge could look at whether the Defendant's costs liability would have been lower if the Claimant had been given a costs estimate, and reduce the costs payable if this was the case, but the test appears to be whether, if things had been done differently, the Claimant would have incurred less costs. This of course is very different from simply saying (as in Hollins) that any material breach of the rules rendered all costs irrecoverable.
The Claimant's general obligation to mitigate his loss by keeping costs to a reasonable level of course remains in place, so that for example, an unsuccessful Defendant could still object to paying for an ATE policy if the Claimant had a valid BTE policy. To this extent Sawar and the other cases mentioned above are probably still good law in setting out what a solicitor should do to mitigate the Claimant's costs by investigating possible BTE cover.  
Since the repeal of the CFA Regulations on 1st November 2005 however, any failure comply with the procedures set out in those cases will not render costs irrecoverable.
Garbutt appears to have ushered in a new period of sanity in relation to the investigation of BTE insurance, and the ability of Defendant insurers to challenge CFA based costs, but please note that CFAs enters into before the 1st November 2005 will still fall under the old CFA Regulations and the decided case law above.
The advice and information in this note is given on the basis of Section 3 of the Terms and Conditions governing our website www.boxlegal.co.uk  (please access and read) i.e. it is believed correct, but it is given without charge, and you must satisfy yourself that it is applicable to your firm, appropriate and accurate.

